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the North German Union, whereof Prussia was the leading member, 
and the United States, concluded February 22, 1868, are here quoted: 

Art. 1. Citizens of the North German Confederation, who become naturalized 
citizens of the United States of America and shall have resided uninterruptedly 
within the United States five years, shall be held by the North German Confedera- 
tion to be American citizens, and shall be treated as such. 

Reciprocally, citizens of the United States of America who become naturalized 
citizens of the North German Confederation, and shall have resided uninterruptedly 
within North Germany five years, shall be held by the United States to be North 
German citizens, and shall be treated as such. The declaration of an intention to 
become a citizen of the one or the other country has not for either party the effect 
of naturalization. 

This article shall apply as well to those already naturalized in either country as 
those hereafter naturalized. 

Art. 2. A naturalized citizen of the one party on return to the territory of the other 
party remains liable to trial and punishment for an action punishable by the laws of 
his original country and committed before his emigration; saving, always, the limi- 
tations established by the laws of his original country. 

Art. 4. If a German naturalized in America renews his residence in North Ger- 
many, without the intent to return to America, he shall be held to have renounced 
his naturalization in the United States. Reciprocally, if an American naturalized 
in North Germany renews his residence in the United States, without the intent to 
return to North Germany, he shall be held to have renounced his naturalization in 
North Germany. The intent not to return may be held to exist when the person 
naturalized in the one country resides more than two years in the other country. 4 

On the face of it, such provisions would seem to be inconsistent and 
irreconcilable with the provision under comment of Sec. 15 of the Ger- 
man law, and therefore that the latter will have no application to nat- 
uralization in the United States under the express stipulation of the law. 

DUAL CITIZENSHIP 

Mr. P. A. Lelong, Jr., of New Orleans, wrote a letter to the Depart- 
ment of State, March 27, 1915, asking whether he would be liable to 
military service if he should visit France. It appeared that he was born 
in the United States on June 18, 1880, of a native French father, who 
had emigrated to this country when about twenty years of age. The 
Department of State replied, in a letter dated April 2, 1915, that 

Under the provision of the Fourteenth Amendment to the Constitution, all persons 
born in the United States and subject to the jurisdiction thereof are citizens of the 
United States. Section 1, Article VII, of the French Civil Code states that the fol- 

4 Malloy's Treaties, Conventions, etc., 1910, Vol. II, pp. 1298-1299. 
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lowing are Frenchmen: "Every person born of a Frenchman in France or abroad." 
It thus appears that you were born with a dual nationality and the Department 
cannot therefore give you any assurance that you would not be held liable for the 
performance of military service in France should you voluntarily place yourself within 
French jurisdiction. 

A little later the view of the Department of State was requested con- 
cerning the detention in Italy for military service of Ugo Da Prato, who 
was born in Boston, August 25, 1895, and went to Italy in 1912 to study 
architecture, and whose father, Antonio Da Prato, a native of Italy, 
was naturalized at Boston, March 19, 1892, that is, some two years 
before the birth of his son. The Department directed the American 
Ambassador at Rome to call the attention of the Italian Government to 
the American birth of Da Prato after the naturalization of his father. 
In a letter to Senator Lodge, dated June 2, 1915, who was interested in 
Da Prato's case and who had asked the Department to secure his re- 
lease, the Department requested the certificate of birth of the young 
man, as well as the naturalization certificate of his father, for the reasons 
contained in the following extract from the Department's letter: 

The Department is being called upon to take action in a good many cases similar 
to that of Ugo Da Prato. The Italian law concerning naturalization of Italians in 
foreign countries is peculiar. Article 11 of the Italian Civil Code contains the fol- 
lowing provision: 

"Art. 11. Citizenship is lost by the following persons: 
tt-i # # # # 

"2. He who has acquired citizenship in a foreign country." 

Article 12, however, reads as follows: 

"Art. 12. The loss of citizenship in the cases mentioned in the foregoing article 
does not work exemption from the obligations of the military service, nor from the 
penalties imposed on those who bear arms against their country." 

Under the provisions of law mentioned the Italian Government recognizes the 
naturalization of Italians as citizens of other countries, but holds them liable for 
military service in Italy unless they have been expressly excused therefrom. In view 
of Article 11, persons born in this country of fathers naturalized before their births 
are not considered Italian subjects or held liable for military service in Italy. It is 
very important that in each case of this kind the Department should be furnished 
with the best documentary evidence procurable of the naturalization of the father 
and the subsequent birth in this country of the son, so that necessary assurances may 
be given to the Italian Government. 

It will be noted that the Department held in the first case that, as far 
as the United States was concerned, Lelong was an American citizen by 
birth, and that as far as France was concerned he was a French citizen 
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by reason of the French law, because, although born abroad, his father 
was French. In the second case, Da Prato was held to be an American 
citizen by reason of birth, and it was denied that he was an Italian 
citizen because, at the time of his birth, his father was a naturalized 
citizen of the United States. 

The reason for the difference is that allegiance is ordinarily based 
upon two principles, instead of a single principle. One is the jus soli, by 
virtue of which a person, born within a certain territory, owes allegiance 
to the government thereof. The other principle is the jus sanguinis, by 
virtue of which allegiance depends upon the blood of the parent, that is 
to say, the nationality of the parent. The United States accepts both 
principles, as do many countries, 'with the result that conflicting claims 
to allegiance arise, based upon the locality of birth and, on the other 
hand, upon the nationality of the parent, irrespective of the birthplace 
of the child. 

Let us consider briefly the attitude of the United States. The common 
law accepted the jus soli, and the common law doctrine was followed in 
the United States without statutory authority until settled by an Act 
of Congress of April 9, 1866, providing "that all persons born in the 
United States and not subject to any foreign Power, excluding Indians 
not taxed, are hereby declared to be citizens of the United States." * 
The principle was incorporated in the Fourteenth Amendment to the 
Constitution in the following form: "All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside." 

Although it is not material to the present purpose, it may be said that 
the expression in the Act of Congress, "not subject to any foreign 
Power," and the expression in the Constitution, "and subject to the 
jurisdiction thereof," were meant to exclude the children of diplomatic 
agents, as they are exempt from the jurisdiction of the United States 
and by a fiction of law are treated as if they were actually born in the 
country represented by the father. 

The Supreme Court of the United States, in the Wong Kim Ark case 
(169 U. S. 649), was called upon to determine whether a child, born in 
the United States, of Chinese parents, was an American citizen under 
the Fourteenth Amendment. The court, by Mr. Chief Justice Fuller, 
held that birth was, under the amendment, sufficient of itself to make 
the child an American citizen, although the parents were aliens and were 
1 Stat, at Large, Vol. 14, p. 27. 
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prohibited by statute from becoming American citizens. So much for 
the first principle. 

The United States adopted by statute the jus sanguinis at an early 
date in its history. The Acts of Congress of April 14, 1802, 2 and of 
February 10, 1855, 3 reappear in substance as Section 1993 of the Re- 
vised Statutes, which provides that 

all children heretofore born or hereafter born out of the limits and jurisdiction of 
the United States, whose fathers were or may be at the time of their birth citizens 
thereof, are declared to be citizens of the United States; but the rights of citizenship 
shall not descend to children whose fathers never resided in the United States. 

And the Act of Congress in reference to the expatriation of citizens 
and their protection abroad, approved March 2, 1907, provides in Ar- 
ticle 6: 

That all children born outside the limits of the United States who are citizens 
thereof in accordance with the provisions of section nineteen hundred and ninety- 
three of the Revised Statutes of the United States and who continue to reside outside 
the United States shall, in order to receive the protection of this Government, be 
required upon reaching the age of eighteen years to record at an American consulate 
their intention to become residents and remain citizens of the United States and shall 
be further required to take the oath of allegiance to the United States upon attain- 
ing their majority. 4 

This section of the Act last quoted is a specific recognition of the fact 
that children born in foreign countries of American parents owe an 
allegiance to the country of their parents, although the statute condi- 
tions protection to them upon a declaration of intention upon reaching 
eighteen years of age, to become residents and to remain citizens of the 
United States, and an oath of allegiance to the United States upon at- 
taining their majority. 

What we claim we cannot very well deny to other countries, and 
inasmuch as the Constitution bases citizenship upon birth, we cannot 
deny the right of foreign countries to declare that the children of Ameri- 
can parents not in the diplomatic service, born in a particular foreign 
country, are jure soli subjects of that country; and, inasmuch as we 
maintain that children born of American parents, residing abroad, are 
by statute citizens of the United States, we must perforce admit that 

2 Stat, at Large, Vol. 2, Ch. 28, p. 153. 

s Ibid., Vol. 10, Ch. 51, p. 604. 

4 Ibid., Vol. 34, Chap. 2534, p. 1229; Supplement to this Journal, Vol. 1, p. 259. 
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foreign nations can declare that the children of their subjects or citi- 
zens, born abroad, owe an allegiance to the parent's country. Dual 
allegiance thus exists and will continue to exist until one principle or the 
other is adopted, or until a convention is adopted at some international 
conference abolishing it and prescribing the conditions of a single alle- 
giance. 

To take up the case of Mr. Lelong. The Department of State was 
clearly right in advising him that, inasmuch as under the French Code 
"every person born of a Frenchman in France or abroad is a French- 
man," he might be subject to the performance of military service in 
France if he voluntarily placed himself within French jurisdiction. 
To have refrained from informing him of his dual allegiance and of the 
possibility of military service would have been little less than criminal, 
for with France at war and fighting for its very existence it is not a time 
to test the exemption of a person born in the United States of French 
parents who finds himself voluntarily in France and who is physically 
fit for military service. The Department did not say that he would be 
liable to military service; it refused to give an assurance that he would 
not be, and in the letter to Mr. Lelong dated May 5th the Department 
said: 

If at any time in the future you should find it necessary to visit France and should 
there be molested upon the ground that you are a French citizen, you should inform 
a diplomatic or consular officer of the United States, who would report the matter 
to the Department in order that it might take such measures in your behalf as would 
seem warranted by the peculiar facts and circumstances of your case. 

Foreign governments, as well as the United States, recognize the 
embarrassment arising from dual allegiance, and it would be proper for 
the American diplomatic officer to call the attention of the Minister of 
Foreign Affairs to the case of one situated as Mr. Lelong, and request 
him to obtain from the Minister of War an exemption from service of 
the American citizen. 

The question of military service discussed, though not necessarily 
involved, in the Da Prato case, is one which has been the subject of 
much discussion and no little ill feeling. The United States has insisted 
upon the right of expatriation, meaning thereby the right of foreigners 
to leave their home country and to become naturalized citizens of the 
United States. The doctrine was proclaimed by Act of Congress July 27, 
1868. 5 It was made effective, it is believed, for the first time in the Act 
5 Stat, at Large, Vol. 15, Chap. 249, p. 223. 
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in reference to expatriation of citizens and their protection abroad, which 
says in Section 2: 

That any American citizen shall be deemed to have expatriated himself when he 
has been naturalized in any foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state. 6 

The difficulty has arisen from the fact that the citizen or subject owes 
allegiance to his country, and in return for allegiance he receives the 
protection of his country. As the country is entitled to his allegiance 
it cannot be deprived of it without its consent, and as in European coun- 
tries military service is compulsory, those countries are naturally un- 
willing to forego the right to military service to those who become 
naturalized in a foreign country and later return to the land of their 
origin. 

After prolonged discussion, running over many years, the right of 
expatriation has been generally recognized, with the exception, it is 
believed, of Russia and Turkey; but in some countries, of which Italy is 
one, naturalization in a foreign country " does not work exemption from 
the obligations of the military service nor from the penalties imposed on 
those who bear arms against their country." It is true that a foreigner 
who has become naturalized in the United States is an American citizen, 
but in the case of a country denying the right of its subjects to expatriate 
themselves, or making the right depend upon consent previously had, 
or upon the performance of military or other duty, the person, although 
a naturalized American citizen, may be treated in accordance with the 
the laws of the home country upon his return, upon the very simple and 
sure ground that each country legislates for itself and that neither can 
impose its legislation upon the other. 

It was therefore of importance in the Da Prato case that the father 
had ceased to be an Italian subject before the birth of his child, who was 
therefore an American citizen by the combination of both of the elements 
of citizenship, if both were needed, namely, jus soli and jus sanguinis, 
because at the time of his birth his father was an American citizen. 

The remedy for conflicting claims upon naturalized citizens is the 
conclusion of naturalization treaties. This policy has been pursued by 
the United States, and it has with the German States the so-called Ban- 
croft treaties, and, in addition, naturalization treaties with the follow- 
ing European countries besides Germany: Austria-Hungary, Belgium, 

6 Stat, at Large, Vol. 34, Chap. 2534, p. 1228. 
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Denmark, Great Britain, Norway, Sweden, Portugal. It has not, how- 
ever, been able to negotiate naturalization treaties with all of the 
European states. 

THE BINDING EFFECT UPON THE GERMAN EMPIRE OF THE TREATY OF 
LONDON OF 1867 NEUTRALIZING LUXEMBURG 

The invasion of Belgium by the German army on August 4, 1914, has 
been the subject of constant discussion, and the misfortunes of the 
country have been so present to the minds alike of the critic and the 
reader that the principles of law involved have ordinarily not been con- 
sidered with that detachment and absence of feeling so necessary in the 
discussion of a complicated legal question. It is believed that the in- 
vasion of Luxemburg raises the question involved in the invasion of 
Belgium, and it is believed further that these questions can be better 
discussed with reference to Luxemburg than with reference to Belgium, 
for it is not charged that Luxemburg has been guilty of unneutral con- 
duct. 

For present purposes it is not necessary to consider the history of 
Luxemburg. It is sufficient to say that the Congress of Vienna erected 
Luxemburg into a grand duchy, assigned it to William I, King of The 
Netherlands; that in 1830 Belgium revolted against its union with 
Holland; that as a consequence of the revolt Luxemburg was divided 
between Belgium and Holland, a situation reluctantly accepted by the 
King of Holland in 1839; that the Grand Duchy of Luxemburg was 
neutralized by the Treaty of London of May 11, 1867, to prevent its 
acquisition by France; that in 1890, by the death of William III of Hol- 
land, the Grand Duchy passed from Holland to the male heir, because 
the Salic law obtaining in the Duchy prevented Wilhelmina, Queen of 
Holland, from succeeding to the Duchy; and that from 1890 the Grand 
Duchy has been not only a sovereign and independent state, but has 
been such a state under a ruler of its own. 

It should be said, however, that although William I, King of the 
Netherlands, was made Grand Duke of Luxemburg, the Duchy was 
not annexed to the Kingdom of The Netherlands. It was what is called 
a personal union. It formed a part of the German Confederation created 
by the Congress of Vienna, and by a modification of the terms thereof 
Prussia obtained the right of garrisoning the fortress of Luxemburg, 
which lasted until 1867. Upon the dissolution of the German Confed- 
eration in 1866, as a consequence of Prussia's war against Austria, the 



